IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) ClVIL ACTI ON
V.
ABI GAl L ROBERTS, et al. : NO. 04-01608

VEMORANDUM AND ORDER

Ful lam Sr. J. July , 2004

By using the social security nunber of a very wealthy
resident of Hawaii, the respondents Abigail Roberts and Janes E
Roberts, residents of Chester, Pennsylvania, caused the |Internal
Revenue Service to mstakenly issue to thema tax-refund in
excess of $2, 000,000, which they then proceeded to spend. Anobng
ot her things, they deposited $100,000 in their son’s bank account
in Hawai i .

| nvoking 28 U . S.C. 8 1655, the governnment has brought
this in remaction seeking to establish its entitlenment to
vari ous sunms which represent the proceeds of the Roberts’s
m sdeeds. The government now seeks an order requiring the son,
Brennan Roberts, to appear or plead by a date certain. The cited
statute provides:

In an action in a district court to enforce

any lien upon or claimto, or to renove any

i ncunbrance or lien or cloud upon the title

to, real or personal property within the

district, wherein a defendant cannot be

served within the state, or does not
voluntarily appear, the court nmay order the



absent defendant to appear or plead by a date
certain.

This statute may be invoked only with respect to “real
or personal property within the district.” | therefore, on June
15, 2004, entered an order inviting the governnent to clarify
“whet her any property of Brennan E. Roberts is located within
this district.”

In its supplenental response, the government asserts
that it is claimng owership of or a lien upon the $100, 000
whi ch had been deposited in the West Gahu Comrunity Feder al
Credit Union; that “on April 6, 2004, the United States seized
$100, 000 from West Oahu Comunity Bank”; and that “the recovered
noni es have been placed in a suspense account of the Treasury
Departnent.”

The statute invoked by the governnment, 28 U. S.C
8§ 1655, provides extra-territorial jurisdiction over persons who
cannot be served within the state, but only to the extent of in
remdeterm nations involving property which is within this
district.

The bank account in Hawaii constitutes intangible
property, which is located in its ower’s donmcile. See GP.

Credit Co., LLCv. Olando Residence, Ltd., 349 F.3d 976 (7"

Cir. 2003). Until at least April 6, 2004, respondent Brennan
Roberts was the owner of the bank account in question, and he was

and is domciled in Hawaii . It follows that, at |least until that



date, the bank account - nore specifically, the noney on deposit
in that account - was not located within this district.

The present record, even as suppl enented, provides no
information as to the alleged seizure of the bank account by the
government. Presumably, the validity of that seizure would be
subject to litigation in Hawaii, not in this district. Moreover,
the present record provides no explanation as to why, if the bank
account was validly seized, there is any need for the present
proceedi ng under § 1655.

Quite apart fromthe answers to the foregoing
questions, application of 8 1655 in the present circunstances
remai ns problematic: even assum ng, as the governnent argues,
that noney now resting in the United States Treasury in
Washi ngton, D.C. could be considered to be within this district
si nply because sonme IRS official in Pennsylvania has the
authority to draw upon these funds, | do not believe that the
government can, consistent with due process requirenents, renove
property fromHawaii to this district and then invoke the extra-
territorial reach of 8§ 1655 to conpel a resident of Hawaii to
litigate in this forum

The governnent may have sone further explanation which
woul d vitiate the concerns expressed above, but no such

expl anati on has yet been provided. An Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : ClVIL ACTION
V.
ABl GAl L ROBERTS, et al. : NO. 04-01608
ORDER
AND NOW this day of July, 2004, upon

consideration of the United States’ notion for an order requiring
def endant Brennan E. Roberts to appear or plead by a date
certain, IT IS ORDERED:
1. That the notion is DENIED, w thout prejudice to
(a) litigating the underlying dispute in the District
of Hawaii, or
(b) a properly supported application for

reconsi deration of this ruling.

John P. Fullam Sr. J.



